
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:-  Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 252 of 13 

u/s 302/201/34 IPC 

STATE 

Versus 

1. Monowar Hussain 

2. Abdul Monnaf  

3. Pir Mamud 

4. Omed Ali 

5. Nur Islam 

6. Saiful Islam 

                              Accused persons 

(Committed by Sri Y. Azaz, then learned SDJM (M) Bilasipara in GR case No- 

563/10 u/s 147/302 I.P.C.) 

 

Advocate appeared:- 

For the state:- Mr. T. Kr. Bhattacharya, Addl. PP 

For the accused:- Mr. N. I Choudhury, Advocate. 

       Mrs. Sayeda Afruza Akhtar, Advocate. 

Date of institution of the case    :- 12-11-10 

Date of commitment            :- 21-09-13 

Date of Framing charge          :- 04-08-14 

Date of prosecution evidence   :- 13-05-15, 29-02-16, 26-05-16  

          18-08-16, 05-10-16, 01-11-16, 

          07-12-16,15-02-17, 25-10-17  

Statement of accused recorded on  :-  10-11-17 
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Date of Argument                       :- 17-11-17 

Judgment delivered                 :- 30-11-17 

 

JUDGMENT 

Prosecution Case 

1. Prosecution case in brief as reveal from the ejahar is that on 12-11-06  at 

about 07.30 pm informant’s son Monowar Hussain aged about 20 years old gone 

missing from Nayahat turning point. On searching of his son on 24-11-06 at 

about 04.00 pm dead body of Monowar Hussain was found at Kasiabari ghat 

Tipkar river and informant alleged accused persons Monowar Hussain, Umed Ali 

Sk, Monnaf Ali, Pir Mamud, Nur Islam, Kalam Sk. by tiding his son’s hand, feet 

and strangulating neck with a rope murdered his son and thrown out his son into 

Tipkai river.  

Investigation 

 

2. Officer-in-charge of Bilasipara police station on receiving the ejahar from 

informant Sirajuddin registered a police case vide no Bilasipara police case No. 

563/10 under section 147/302/201 I.P.C. and SI B. Uzir was entrusted to conduct 

the investigation of the case and after completion of investigation IO submitted 

charge sheet against the accused persons named herein above u/s 147/302   

IPC. 

 

Committal 

3. On receipt of the charge sheet, then Ld. SDJM (M) Bilasipara, took 

cognizance and after furnishing necessary copies to accused persons committed 

the case before the Learned. Sessions Judge, Dhubri for trial and Learned 

Session Judge, Dhubri made over the case to this court for trial. 

Charge 

4. My then Ld. Predecessor after hearing learned counsel for both sides and 

perusal of material on record framed charge u/s 302/201/34 IPC against the 

accused persons Monowar Hussain, Abdul Monnaf, Pir Mamud, Omed Ali, Nur 
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Islam, Saiful Islam  and when charges read over and explained to the accused 

persons they pleaded not guilty and claimed to be tried.  

Trial 

5. In order to prove the prosecution charges against the accused persons, 

prosecution adduce evidence of all together 17 number of witnesses and 

exhibited 4 nos. of document. PW-1 Sirajuddin Sk, PW-2 Atowar Rahman, PW-3 

Anerbhan Nessa, PW-4 Musst. Adher BhanPW-5 Anowar Ali, PW-6 Moinul Ali, 

PW-7 Sihara Bewa, PW-8 Nityananda Das, PW-9 Abu Hanifa,PW-10 Hazarat Ali, 

PW-11 Altaf Sk., PW-12 Ahad Nuri, PW-13 Bhoben Das ,PW-14 Sayed Ali ,PW-15 

SI Jayanta Teron,PW-16 Dr. Sayed Md. Emdadullah ,PW-17 SI Banajit Uzir .  

Ext1- Ejahar, Ext 2- Seizure list, Ext 3- Charge sheet and Ext4- Sketch map. After 

closure of the prosecution evidence, statement of the accused person recorded 

u/s 313 Cr.P.C. Accused plea is total denial, however declined to adduced 

evidence in support of the plea of denial. 

 

  

6.                        POINTS FOR DETERMINATION:- 

 

i) Whether accused persons on 21-11-16 at about 07.30 pm at village 

Kasiabari Ghat at Tipkai river under Bilasipara PS in furtherance of common 

intention committed murder intentionally or knowingly causing the death of 

Monowar Hussain? 

ii) Whether accused persons on 21-11-16 at about 07.30 pm at village 

Kasiabari Ghat at Tipkai river under Bilasipara PS in furtherance of common 

intention knowing or having reason to believe that the offence of murder 

punishable with imprisonment of life has been committed, thrown dead body in 

the Tipkai River and caused certain evidence connected with murder of Monowar 

Hussain, to disappear or knowingly gave false information of murder, with 

intention to screen the offender from legal punishment?   

 

ARGUMENT 

 

7. Ld. Addl. P.P submitted that prosecution fairly able to establish the charge 

against accused and recovery of rope establish the prosecution charges against 

the accused persons.  
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8. It has been argued by ld. defence counsel that defence did not get 

chance to cross examined PW-1 as he expired. He submitted that mother of the 

deceased not implicated and deceased has a relation with anti-social elements 

and engaged in anti-social activities as appeared from the evidence of PW-2 and 

PW-4 and deceased used to play gambling  and  therefore, his death may be 

caused by some other persons but there is no direct  and circumstantial evidence 

appearing against the accused persons to hold them guilty u/s 302 IPC and 

cause behind the death of deceased is also not comes out.   

 

 

DISCUSSION, DECISION & REASON THEREOFF:- 

 

9. On scrutiny of the evidence of PW-1 as well as the case record it is seen 

and revealed from record that on the prayer of defence the cross examination of 

PW-1 was reserved thereafter PW-1 had appeared to face cross on 28-07-15 but 

ld. counsel for accused was not present due to illness and so cross examination 

of PW-1 not held thereafter PW-1 Siraj Uddin Ahmed expired.  Thus, PW-1 was 

not cross examined. 

10. PW-1 Sirajuddin Sk.  in his evidence-in-chief stated that on the day of 

incident his son Monowar Hussain was called by accused persons from their 

house thereafter he did not return and after three days one dead body was 

found floating at river Tipkai at Kashiabari ghat and he identify the same to be 

his son Monowar and dead body bears several injury marks and body was tied up 

with rope. Ext 1 is ejahar. Ext 2 is seizure list by which IO of the case seized one 

rope.  

11. PW-1 implicated that accused persons called his son i.e prior to death  

deceased was with the companion of accused persons. Now let me see whether 

the evidence of PW-1 informant is corroborate by other PWs.   

12. PW-2 Atowar Rahman is the son of informant and one of the brother of 

deceased. He deposed that on one Tuesday evening his deceased brother went 

out from house and did not return thereafter they came to know that one dead 

body was floating at Tipkai river at Kashibari ghat. They went there and the dead 

body was brought to river bank and they identify dead body as their brother. He 

stated that before the death of his brother there was quarrel took place in 

between his deceased brother and some village people. He did not disclose the 

name of those persons. In cross he deposed that his brother was involved with 

gambling at Nayahat market.  He also stated his father also did not know where 
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from his brother went missing and his deceased brother was late night arriver at 

home. PW-2 did not corroborated the statement of PW-1. His evidence does not 

pointed that accused persons called Monowar and Monowar went with the 

company of accused and then gone missing.   

13. PW-3 Anorbhan Nessa is own mother of the deceased and PW-4 is step 

mother of the deceased. According to PW-3 accused persons called her son from 

his house thereafter, her son did not returned home. After 4/5 days dead body of 

her son recovered and she suspected that accused persons committed murder of 

his son. In cross she stated her son often entangle in case. She denied that she 

did not made statement before the police that accused persons called her son. 

She did not witness the incident. Nobody has told any fact to her. She doesn’t 

know the person with whom her son mixed up. She deposed while her son was 

called by accused persons she was present in her house and in her house her 

son Atowar, Anowar, Ader Bhan and her daughter Moromi was also present. She 

stated she did not made any statement before the police after recovery of dead 

body of her son. She further stated that there was visiting terms in between her 

family member and accused’s family member and the relation between accused 

with her family was cordial. She knows Atabar but she does not know whether 

her deceased son has any connection with Atabar.  She denied that her  

deceased son had returned home late at night and lodged false case against the 

accused persons. 

14. PW-3 deposed that her son was called by accused persons and thereafter 

he did not returned and dead body of her son was recovered.  But her son 

Atowar who lived with her did not corroborated her  this statement and 

contradict on vital point that his brother was often comes at home late at night 

and accused persons called his son. 

15. PW-4 Aderbhan deposed that deceased Monowar was her step son. 

Monowar gone missing and after 3/4 days of missing of her son dead body of her 

son was recovered in the river. In cross she stated deceased played gambling 

and was drug addicted person and often quarrels with other people. Sometimes 

stay outside home and on the day of incident where he had gone not known to 

her but he did not returned home and deceased did not inform anyone where he 

had gone. They made searches for deceased. She deposed prior to his death   

deceased played gambling and deceased had good relations with accused 

persons. PW-4 did not supported and corroborated the statement of PW-1 and 

PW-3 on material point that accused persons called deceased and since then he 

gone missing and thereafter, his dead body was recovered. 
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16. PW-2 and PW-4 did not support and corroborated the statement made by 

PW-1 and PW-3. At the time of death of deceased,  PW-1, PW-2, PW-3, PW-4 

and deceased was living in same house under one roof but evidence of PW-2 and 

PW-4 brought a different picture of deceased’s character. According to PW-4 

deceased during his life time played gambling and was drug addicted person and 

she corroborated the statement of PW-2 that deceased was late night arriver at 

home and did not tell anyone where he had gone on the day of incident. 

17. PW-5 Anowar Ali is another brother of deceased Monowar. He stated his 

brother Monowar died but he did not know who killed his deceased brother 

Monowar. In cross he stated how his brother died is not known to him and 

deceased often remain absent from his house and after recovery of dead body of 

deceased they came to know that his brother Monowar died. 

18. PW-6 Moinul Ali deposed that he did not seen incident. He is not aware 

how incident was took place and dead body of Monowar was recovered in the 

river. PW-7 Sahera Bibi deposed that she knows deceased Monowar and she did 

not see the incident and does not know anything about the incident. 

19. PW-8 Nityananda Das deposed that he knows deceased Monowar and 

accused persons .He deposed dead body of Monowar was recovered from a river 

but he does not know how Monowar died. 

20. PW-9 Abu Hanifa deposed that he knows deceased Monowar and accused 

persons.  He deposed dead body of Monowar was recovered from a river but he 

does not know how Monowar died and he went to see dead body of Monowar 

when dead body of Monowar was brought to home. PW-10 Hazarat Ali deposed 

that he knows deceased Monowar and accused persons as he hails from their 

village. He deposed dead body of Monowar was recovered from river but he does 

not know how Monowar died.  

21. PW-11 Altaf Sk. deposed that he knows deceased Monowar and accused 

persons but he does not know anything about the incident.PW-12 Ahad Nuri 

deposed that he knows deceased Monowar and accused persons but he does not 

know how Monowar was died. PW-13 deposed that he knows deceased Monowar 

and accused persons but he neither knows anything about the incident nor seen 

the incident. PW-14 Sayed Ali deposed that he does not informant, deceased and 

accused persons and he does not know anything about the incident. 

22. PW-15 SI Jayanta Teron is IO of the case. He deposed O/C Bagribari PS 

endorsed him the instant case for investigation but prior to that SI Padum Ch. 

Nath had investigated the instant case. On being transferred he handed over the 
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C.D. to O/C Bagribari PS. He deposed during investigation period he did not 

examine any witnesses and did not visit the place of occurrence. 

23. PW-16 MO Dr. Sayed Md. Emdadullah deposed that on 24-11-06 he 

conducted PM examination on the dead body of deceased Monowar Hussain as 

per police requisition and found i. a male dead body aged about 20 years with 

average built wearing a white full jacket, pink sporting and blue jeans pant. Both 

legs of the deceased was tied with the red cloth, Eyes protruded and open, 

tongue protruded about ½ “ ii. The face is putty cyanosed and marked with 

petechial. The conjunctiva are congested pupils are dilated, the lips are swollen 

and blue, the tongue is protruded and swollen, there are two ligature marks 

horizontal and continuous around the neck below the themed cartilage found 

after removing the skin of the ligature mark, the under lying tissue is 

ecchymosed, coveted arties on both the side is found ruptured, accusation of 

muscle of neck under the ligature mark, fracture of larynx, trachea and hyoid 

bone present, fracture of larynx and trachea congested and containing 

frothymous, lungs are marked by congested showing haemorrhage patches, 

exuded dark fluid on section. In his opinion deceased Monowar died due to 

asphyxia and shock as a result of strangulation. 

24. PW-17 Banazir Uzir is another IO of this case. He deposed 23-11-10 he 

was entrusted by O/C Bagribari to investigate the case Bagribari PS case no. 

190/06 u/s 147/302/201 IPC. After taking charge of the investigation he perused 

the CD and find that his predecessor IO already visited the place of occurrence, 

drawn sketch map, recorded the statement of the witnesses, arrested accused 

Monowar Hussain.  He deposed after taking charge of the said case he was again 

transferred and accordingly he handed over the CD to then O/C Bagribari PS. He 

deposed his successor IO SI Bani Kanta Sharma expired and exhibited 

chargesheet as Ext 3 and identify the signature of SI Bani Kanta Sharma vide Ext 

3(1).  He also exhibited sketch map as Ext 4 which was drawn by SI P.C. Nath 

and identified the signature of SI P.C. Nath vide Ext 4(1). He also exhibited 

seizure list as Ext 2 and identified the signature of SI P.C. Nath vide Ext 2(1). In 

cross he stated that he received the CD of said case on 23-11-10 and handed 

over the same to O/C Bilasipara PS on 18-04-11. He deposed ejahar was lodged 

on 27-11-06 and incident was took place on 21-11-06 and in connection with this 

incident GD entry vide 541 was made at Bagribari PS on 24-11-06 on receipt of 

information from the complainant regarding missing of Monowar Hussain and 

thereafter ejahar was lodged by complainant on 27-11-06 alleging his son was 

missing since 21-11-06 and hid dead body was recovered on 24-11-06 at about 
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04.00 pm. He stated based on GE entry no. 541 dated 24-11-06 SI PC Nath 

recorded the statement of the witnesses, did inquest of dead body and sent dead 

body to Dhubri Civil Hospital for PM examination.  He stated SI PC Nath visited 

place of occurrence  on 25-11-06 and drawn sketch map vide Ext 4 in the Ext 4 

year is not mentioned. He stated his successor SI Bani Kanta Sharma submitted 

charge sheet against the accused persons showing two accused absconder and 

during investigation one accused expired and SI Bani Kanta collected the death 

certificate of said accused.  

25. It is appear from the PM report that Monowar Hussain died due to 

asphyxia and shock as a result of strangulation. That means someone 

strangulate him and committed murder of Monowar Hussain. In this case there is 

no eye witness to the incident. PWs are also not supporting the prosecution case.  

Other PWs contradict PW-1 and PW-3 on the material point of calling deceased 

by accused persons prior to his disappearance. Though PW-1 and PW-3 deposed 

accused persons called deceased prior to his death but other PWs more 

specifically PW-2, PW-5, the brother of the deceased did not supported the 

statement of PW-1 and PW-3 on the point that it was accused persons who 

called deceased on the day of incident, thereafter victim deceased gone missing 

and his dead body was recovered. They produced a different picture of deceased 

character. Other PWs PW-6 to PW-4 did not utter any fact that they saw 

deceased with the accused persons just before his disappearance or at any point 

of time on the date when deceased was disappeared from his house.  

26. Evidence of PW-1 and PW-3 is contradict by PW-2  and PW-4, PW-5  and 

other PWs also not spell out a single word that deceased was called by accused 

persons and deceased went with the company of accused person prior to his 

disappearance and missing. None of the witness stated that they seen deceased 

with the company of accused before recovery of his dead body. Thus last seen 

theory of accused with deceased not coming out from the evidence. Now, only 

piece of evidence left is recovery and seizure of rope by the IO. Now let me find 

out whether this seizure rope connect with the accused  and death of deceased 

and there appeared complete chain of circumstances against the accused to 

prove their only guilty and to ruled out any ingredients of accused innocence.   

27. Hon’ble Apex court in a catena of decision held that conviction can be 

imposed based on circumstantial evidence but in that case there must be 

complete chain of circumstance that  must appeared against the accused only to  

prove the guilty of the accused persons. 
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28. In the case of Rajendra Pralhadrao Wasnik vs. State of Maharashtra, 

(2012) 4 SCC 37, while dealing with the case based on circumstantial evidence, 

Hon’ble Apex court held that  “There is no doubt that it is not a case of direct 

evidence but the conviction of the accused is founded on circumstantial evidence. 

It is a settled principle of law that the prosecution has to satisfy certain 

conditions before a conviction based on circumstantial evidence can be 

sustained. The circumstances from which the conclusion of guilt is to be drawn 

should be fully established and should also be consistent with only one 

hypothesis i.e. the guilt of the accused. The circumstances should be conclusive 

and proved by the prosecution. There must be a chain of events so complete as 

not to leave any substantial doubt in the mind of the court. Irresistibly, the 

evidence should lead to the conclusion which is inconsistent with the innocence 

of the accused and the only possibility is that the accused has committed the 

crime. 

29. In the case of Hanumant and Another vs The State of Madhya Pradesh, 

[1952] SCR 1090 Hon’ble Apex Court held that "In dealing with circumstantial 

evidence there is always the danger that conjecture or suspicion may take the 

place of legal proof. It is therefore right to remember that in cases where the 

evidence is of a circumstantial nature, the circumstances from which the 

conclusion of guilt is to be drawn should in the first instance be fully established 

and all the facts so established should be consistent only with the hypothesis of 

the guilt of the accused. Again, the circumstances should be of a conclusive 

nature and tendency, and they should be such as to exclude every hypothesis 

but the one proposed to be proved. In other words, there must be a chain of 

evidence so far complete as not leave any reasonable ground for a conclusion 

consistent with the innocence of the accused and it must be such as to show that 

within all human probability the act must have been done by the accused." 

30. Ext 2 is seizure list. Vide ext-2 IO P.C. Nath seized one plastic rope of 5 

feet length which was tied around the neck of the deceased in presence of PW-1 

Sirajuddin. PW-1 did not state that IO seized rope at the instance of accused 

persons. There is no leading to discovery. No chemical examination was done on 

rope to match its finger prints with the accused persons. Except seizure of rope 

which was tied around the neck of deceased, there is no connection made with 

the accused, recovery of rope, tiding rope around the neck of deceased. Rope 

was neither seized nor recovered in presence of accused or at their instance. 

Dead body was not recovered at the instance or as shown by the accused 

persons. Thus, the seizure list, seizure of rope does not make any connection 



10 | P a g e  

 

with the accused with the death of deceased Monowar and there is no complete 

chain of circumstances formed against the accused persons which could prove 

only the guilty of the accused.    

31. Coupled with the aforesaid decision and after evaluation of evidence on 

record, I have come to my judicious finding that prosecution failed to bring home 

charge u/s 302/201/34 I.P.C against the accused persons Monowar Hussain, 

Abdul Monnaf, Pir Mamud, Omed Ali, Nur Islam, Saiful Islam and they are 

acquitted from the charge of section 302/201/34 of I.P.C and are set at liberty. 

32. Bail bond of accused persons will remain stands for next six (6) months 

u/s 437(A) Cr.P.C. 

33. Send back the GR case record to the learned committal Court with a copy 

of the judgment.  

34. Given under hand and seal of this Court on this 30th day of November 

2017 at Bilasipara.  

 

 

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III.  
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APPENDIX 

PROSECUTION WITNESS:- 

 PW-1 Sirajuddin Sk,  

PW-2 Atowar Rahman,  

PW-3 Anerbhan Nessa,  

PW-4 Musst. Adher Bhan, 

PW-5 Anowar Ali,  

PW-6 Moinul Ali,  

PW-7 Sihara Bewa,  

PW-8 Nityananda Das,  

PW-9 Abu Hanifa, 

PW-10 Hazarat Ali,  

PW-11 Altaf Sk.,  

PW-12 Ahad Nuri,  

PW-13 Bhoben Das , 

PW-14 Sayed Ali , 

PW-15 SI Jayanta Teron, 

PW-16 Dr. Sayed Md. Emdadullah  and 

PW-17 SI Banajit Uzir 

PROSECUTION EXHIBIT:- 

 Ext1- Ejahar,  

 Ext 2- Seizure list,  

 Ext 3- Charge sheet,  

 Ext4- Sketch map. 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITES :- NIL 

COURT EXHIBITES :- NIL 

COURT WITNESS :- NIL  

 

 

                                                                  (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 


